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IN THE SUPREME COURT OF THE STATE OF IDAHO
STATE OF IDAHO, )
) NO. 45091
Plaintiff-Respondent, )
) ADA COUNTY NO. CR01-16-26116
v. )
)
ROBERT CUTLER, ) APPELLANT'S BRIEF
)
Defendant-Appellant. )
______________________________)
STATEMENT OF THE CASE
Nature of the Case
Pursuant to a plea agreement, Robert Cutler pleaded guilty to one count of felony
operating a motor vehicle while under the influence of alcohol and/or drugs (DUI), and one
count of felony trafficking in methamphetamine.  The district court imposed a unified sentence
of ten years, with four years fixed, for the DUI count, and a concurrent unified sentence of
fifteen years, with four years fixed, for the trafficking count.  On appeal, Mr. Cutler asserts the
district court abused its discretion when it imposed his sentences.
2Statement of the Facts & Course of Proceedings
Around 10:45 p.m., Boise Police Department officers conducted a welfare check on a
male adult who was passed out behind the wheel of his car with the engine running.
(Presentence Report (hereinafter, PSI), p.3.)1  An officer contacted the male, Mr. Cutler, and
noted Mr. Cutler had the smell of an alcoholic beverage coming from his breath/person, red,
bloodshot, and watery eyes, and thick-tongued speech.  (See PSI,  p.3.)   Mr. Cutler admitted to
consuming two beers earlier in the evening.  (PSI, p.3.)  After Mr. Cutler could not do two of the
administered field sobriety tests, he was placed under arrest.  (PSI, p.3.)  He refused to take a
breath test or consent to a blood draw.  (PSI, p.3.)  A magistrate authorized a telephonic search
warrant, and Mr. Cutler then underwent a blood draw.  (See PSI, p.3.)
Once Mr. Cutler was moved to the Ada County Jail, a deputy found several clear plastic
baggies of a white powdery substance in one of Mr. Cutler’s pockets.  (See PSI, p.3.)  The
substance tested presumptively positive for methamphetamine.  (PSI, p.3.)  The packaged weight
of the substance was about 34.8 grams.  (PSI, p.3.)  Officers also found four small pink pills,
later identified as oxycodone.  (PSI, p.3.)  During an inventory search of Mr. Cutler’s car,
officers found two glass smoking pipes and scales.  (PSI, p.3.)
The State charged Mr. Cutler by Information with one count of operating a motor vehicle
while under the influence of alcohol and/or drugs (two or more convictions within ten years),
felony, I.C. §§ 18-8004 and 18-8005(6), one count of trafficking in methamphetamine or
amphetamine, felony, I.C. § 37-2732B(a)(4), one count of possession of a controlled substance,
felony, I.C. § 37-2732(c), and one count of possession of drug paraphernalia, misdemeanor,
1 All  citations  to  the  PSI  refer  to  the  403-page  PDF  version  of  the  presentence  report  and
its attachments.
3I.C. § 37-2734A.  (R., pp.42-43.)  Mr. Cutler initially entered not guilty pleas to the charges.
(R., p.47.)
Pursuant to a plea agreement, Mr. Cutler agreed to plead guilty to the DUI and trafficking
in methamphetamine counts.  (Tr., p.6, Ls.17-19.)  The State agreed to dismiss the other counts,
and to not file an Information Part II with a persistent violator sentencing enhancement.
(Tr., p.6, L.19 – p.7, L.2, p.8, Ls.6-7.)  The State would recommended a unified sentence of
twenty years, with five years fixed, and the defense would be free to argue for less.  (Tr., p.7,
L.23 – p.8, L.3.)  The district court accepted Mr. Cutler’s guilty pleas.  (Tr., p.26, Ls.15-17, p.28,
Ls.9-12.)
At the sentencing hearing, the State recommended the district court impose a unified
sentence of ten years, with five years fixed, for the DUI count, and a concurrent unified sentence
of fifteen years, with five years fixed, for the trafficking count.  (Tr., p.32, Ls.8-19.)  Mr. Cutler
acknowledged the mandatory minimum for trafficking was three years fixed.  (See Tr., p.34,
L.24 – p.35, L.3.)  Mr. Cutler recommended the district court “consider three years fixed, a few
more years indeterminate, to run concurrently with the sentence that he’s doing now.”2
(Tr., p.35, Ls.4-7.)  The district court imposed a unified sentence of ten years, with four years
fixed, for the DUI count, and a concurrent unified sentence of fifteen years, with four years
fixed, for the trafficking count.  (R., pp.85-89.)
Mr.  Cutler  filed  a  Notice  of  Appeal  timely  from  the  district  court’s  Judgment  of
Conviction and Commitment.  (R., pp.90-92.)
2 At the time of his arrest in the instant case, Mr. Cutler was on parole in Ada County
No. CR 2012-1990, a felony possession of a controlled substance case.  (See PSI, pp.9-10.)
4Mr. Cutler also filed a Motion for Reconsideration of Sentence under Idaho Criminal
Rule 35 (Rule 35).  (R., p.93.)  The district court issued an Order Denying Motion for
Reconsideration of Sentence Pursuant to Idaho Criminal Rule 35.  (R., pp.95-97.)  On appeal,
Mr. Cutler does not challenge the denial of his Rule 35 motion.3
ISSUE
Did the district court abuse its discretion when it imposed a unified sentence of ten years, with
four years fixed, upon Mr. Cutler following his plea of guilty to DUI, and a concurrent unified
sentence of fifteen years, with four years fixed, upon him following his plea of guilty to
trafficking in methamphetamine?
ARGUMENT
The District Court Abused Its Discretion When It Imposed A Unified Sentence Of Ten Years,
With Four Years Fixed, Upon Mr. Cutler Following His Plea Of Guilty To DUI, And A
Concurrent Unified Sentence Of Fifteen Years, With Four Years Fixed, Upon Him Following
His Plea Of Guilty To Trafficking In Methamphetamine
Mr. Cutler asserts the district court abused its discretion when it imposed his unified
sentence of ten years, with four years fixed, for DUI, and his concurrent unified sentence of
fifteen years, with four fixed, for trafficking in methamphetamine, because his sentences are
excessive considering any view of the facts.  The district court should have instead followed
Mr. Cutler’s recommendations by imposing sentences with fixed terms of three years and
indeterminate terms of several years.
Where a defendant contends that the sentencing court imposed an excessively harsh
sentence, the appellate court will conduct an independent review of the record giving “due regard
3 The Idaho Supreme Court has held that “[w]hen presenting a Rule 35 motion, the defendant
must show that the sentence is excessive in light of new or additional information subsequently
provided to the district court in support of the Rule 35 motion.” State v. Huffman, 144 Idaho
201, 203 (2007).  “An appeal from the denial of a Rule 35 motion cannot be used as a vehicle to
review the underlying sentence absent the presentation of new information.” Id.
5to the nature of the offense, the character of the offender, and the protection of the public
interest.” State v. Strand, 137 Idaho 457, 460 (2002).
The Idaho Supreme Court has held that, “[w]here a sentence is within statutory limits, an
appellant has the burden of showing a clear abuse of discretion on the part of the court imposing
the sentence.” State v. Jackson, 130 Idaho 293, 294 (1997) (internal quotation marks omitted).
Mr. Cutler does not assert that his sentences exceed the statutory maximum.  Accordingly, in
order to show an abuse of discretion, Mr. Cutler must show that in light of the governing criteria,
the sentences were excessive considering any view of the facts. Id.   The governing criteria or
objectives of criminal punishment are:  (1) protection of society; (2) deterrence of the individual
and the public generally; (3) the possibility of rehabilitation; and (4) punishment or retribution
for wrongdoing. Id.  An appellate court, “[w]hen reviewing the length of a sentence . . .
consider[s] the defendant’s entire sentence.” State v. Oliver, 144 Idaho 722, 726 (2007).  The
reviewing court will “presume that the fixed portion of the sentence will be the defendant’s
probable term of confinement.” Id.
Mr. Cutler asserts his sentences are excessive considering any view of the facts, because
the district court did not adequately consider mitigating factors.  Specifically, the district court
did not adequately consider Mr. Cutler’s family support.  Mr. Cutler’s fiancée at the time of the
presentence investigation, Jackie Eggleston, wrote a letter to the district court.  (See PSI, pp.12,
23.)   Ms.  Eggleston  wrote  they  “have  been  together  a  little  over  two  years  and  have  a  fifteen
month old baby daughter together.”  (PSI, p.23.)  She stated Mr. Cutler “is a wonderful provider
to our daughter and I.  He worked very hard every day and put in long hours at work to make
sure we always had everything we needed and then some.”  (PSI, p.23.)  She also wrote, “[u]p
until the months prior to his arrest Bobby was my biggest support in my sobriety.”  (PSI, p.23.)
6Ms. Eggleston told the district court, “[m]y family and I would do anything to help Bobby live a
life of sobriety.  I will do anything and everything that I must to be the best support for Bobby.”
(PSI, p.23.)
Joshua King, Mr. Cutler’s cousin, stated in a letter to the district court that Mr. Cutler “is
an inspiration to me and I am and always will be proud of him.  Bobby is a hard working and
loyal Father who loves his daughter more than anything in the world.”  (PSI, p.26.)  Mr. King
also wrote, “[i]f given the chance I will support Bobby in any and every way possible from
employment and spiritual support to love and encouragement.”  (PSI, p.26.)  Mr. King’s wife,
Teri King, also wrote to the district court.  (PSI, p.25.)  In her letter, Ms. King stated, I know
[Mr. Cutler] to be a hard working family man who you could always count on.”  (PSI, p.25.)  She
continued:  “Through my ministry, Victors in Christ, I would like to assist him in getting a
mentor at a good church with a loving church family in the area he will reside.  I would be
available to counsel and talk with him at anytime and help keep him on the right path.”  (PSI,
p.25.)
Further, the district court did not adequately consider the medical problems that led to
Mr.  Cutler’s  relapse,  and  ultimately,  the  instant  case.   In  the  presentence  investigation
questionnaire, Mr. Cutler reported he had picked up the drugs to use that coming weekend, and
the oxycodone was “intended to use as a pain reliever for my left eye, which I just had surgery
on within the last month.”  (PSI, p.4.)  Mr. Cutler had surgery on his eye for a detached retina.
(PSI, p.4.)  About half a year after his arrest in the instant case, Mr. Cutler had another surgery
on his eye.  (PSI, p.4.)  Ms. Eggleston wrote, “[w]hen he went blind in his left eye it was a very
stressful  time Your  Honor.  .  .  .   We had  to  pay  so  much money that  we  didn’t  have  to  get  an
emergency surgery done so that he would not lose his eye.”  (PSI, p.23.)  She stated Mr. Cutler
7also had to miss weeks of work, compounding the financial stress, and he was in pain.  (See PSI,
p.23.)  According to Ms. Eggleston, Mr. Cutler was used to doing things by himself, and he was
not communicating and “super depressed.”  (PSI, p.23.)  She wrote, “[e]verything just snow
balled once he took the pain killers ffor his eye.  Bobby is an addict Your Honor.  That whole
situation was the perfect set up for any alcoholic/addict to spiral downhill and fast.”  (PSI, p.23.)
The district court also did not adequately consider Mr. Cutler’s work ethic.  Mr. Cutler
reported that, at the time of his arrest, he was working as a granite installer with Mesa Tile and
Stone.  (PSI, p.14.)  In a letter to the district court, Alin Iordanescu, the shop manager at Mesa
Tile and Stone, wrote Mr. Cutler “was an excellent employee.  He was always on time.  Always
showed up with a smile.  He worked really well with others.”  (PSI, p.24.)  Mr. Iordanescu
further stated, “Bobby was an ‘All Around’ good employee and I know him to be a great person
from  experience.”   (PSI,  p.24.)   He  also  wrote,  “If  I  had  the  opportunity  to  hire  him  back,  I
would do it without hesitation.”  (PSI, p.24.)
At the sentencing hearing, Mr. Cutler apologized “to my employer for having to find a
replacement for my position, which carries a big burden on them.  And I know that.  And I’m
just grateful that they’re still holding my job when the time comes.”  (Tr., p.36, Ls.21-25.)
During the presentence investigation, Mr. Cutler wrote, “[m]y job is still holding my position &
I’m anxious to start supporting my family and start paying my fines & court fees that I
anticipate.”  (PSI, p.17.)
Additionally, the district court did not give adequate consideration to Mr. Cutler’s
remorse and acceptance of responsibility.  In the presentence investigation questionnaire,
Mr. Cutler wrote, looking back on the offenses, that he felt “disappointed in myself, I let my
family down, embarrassed.”  (PSI, p.4.)  Mr. Cutler also wrote:  “I understand my crimes I have
8plead guilty [to] are severe & require prison time.  I totally accept that aspect and own my part
that has got [me] here.  I take full responsibility to that!  There’s no excuse for my actions and I
should [have] made a better decision that night.”  (PSI, p.17.)  During the sentencing hearing,
Mr. Cutler recognized he had to improve his coping skills and be more open to his family and
support network, and apologized to his family “for the stress and anxiety that I have put them”
through.  (Tr., p.36, Ls.19-21.)
CONCLUSION
For the above reasons, Mr. Cutler respectfully requests that this Court reduce his
sentences as it deems appropriate.
DATED this 24th day of October, 2017.
___________/s/______________
BEN P. MCGREEVY
Deputy State Appellate Public Defender
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